GRAPPLING WITH THE NEW SEXUAL HARASSMENT REGULATIONS
Brainstorming Obstacles To Implementation of The New Title IX Grievance Process.
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I. [bookmark: _bookmark0]The New Definition of Sexual Harassment-How This Affects Your Grievance Process. (34 C.F.R. § 106.30(a))
· Narrowing of complaints to those that meet the definition.
· Ensuring your Title IX Coordinator receives and properly maintains all reports of sexual misconduct.
· VDOE Codes and reporting requirements.
· Adjust the definitions in your student disciplinary code accordingly.
· Process all non-Title IX sexual misconduct as disciplinary matters.
· Remember Title IX also covers harassment based on pregnancy and parental status.
II. Training Issues – Who, How, and on What.
· Notice to Title IX coordinator or “any official of the recipient who has authority to institute corrective measures on behalf of the recipient.”
· [bookmark: _bookmark2][bookmark: _bookmark1]Any employee for K-12 schools, because they all have the power to “institute” discipline.  
· The regulation defines actual knowledge of sexual harassment as notice of sexual harassment or allegations of sexual harassment to any employee. 34 C.F.R. § 106.30(a). Note that this is a change from the 2018 Notice of Proposed Rulemaking, which, for purposes of student-to-student sexual harassment, would have imputed actual knowledge to recipient based on notice to a K-12 teacher.

III. Virginia’s Statutory Requirements for Student Discipline.
· Delaying discipline pending resolution of the Title IX Grievance Process.
· Providing a disciplinary hearing and holding suspension, reassignment, or expulsion in abeyance.
· Complaints alleging both sexual harassment and another form of discrimination or disciplinary violation.
· Emergency Removals.
Can you combine a Title IX hearing with a disciplinary hearing if you hold any discipline in abeyance pending resolution of the Title IX process?
IV. When the student declines to file a Formal Complaint, when does the Title IX Coordinator do so and initiate an investigation?
· Where the respondent is an employee
· Sexual assaults
· Likelihood of recurrence
· Safety concerns
· Seriousness of the offense
· Involving violence, weapons, etc.
· Pattern of conduct
· Age of victim
Need to document the reasons the Coordinator declines to file a Formal Complaint to defend any deliberately indifferent challenge. 

V. Where the Respondent is an Employee.
· Same Grievance Process or Separate Process incorporating Title IX requirements?
· Interplay with Employee Grievance Procedure and Disciplinary/Dismissal Process.
VI. Live Hearings v. Paper Review.
	It is important to understand the general principles which must guide schools as they 	craft a grievance process that complies with the new rules.  In particular, Section 106.45 	codifies general requirements aimed at ensuring that “grievance procedures treat 	complainants and respondents equitably.”  The foundation of the new rule is that 	sanctions cannot be imposed without following a grievance process that complies with 	Section 106.45.   
	A compliant procedure is predictable process that presumes the respondent is not 	responsible for the alleged conduct.  
	Importantly, this means the respondent does not have to prove innocence – the lack of 	this presumption, known as the implicit bias problem, has led to hundreds of lawsuits by 	male respondents against colleges and universities based on allegations of unfair 	treatment, and K-12 schools could experience the same backlash.
	The final rule does not require K-12 schools to provide live hearings. According to 	OCR’s commentary, school officials “could determine that their educational community 	is best served by holding live hearings for high school students, for students above a 	certain age, or not at all.” The commentary states that a Title IX coordinator could 	determine whether a live hearing is necessary on a case-by-case basis, provided that the 	K-12 recipient’s grievance process clearly indicates the equitable circumstances under 	which a hearing will or will not be provided.
	With or without a hearing, the recipient must provide each party the opportunity after the 	completion of the investigative report to submit written, relevant questions that the party 	wants asked of another party or witness, provide each party with the answers, and provide 	for limited follow-up questions. Section 106.45(b)(6)(ii) establishes when questions 	regarding a complainant’s prior sexual behavior or sexual predisposition are considered 	relevant in a hearing provided by a K-12 recipient.
VII. Supportive Measures That Are Not Unduly Burdensome-What Does This Encompass?
Supportive measures are non-disciplinary, non-punitive individualized serves offered, as appropriate, as reasonably available, and without fee or charge to the Complainant or the Respondent before or after the filing of a Formal Complaint or where no Formal Complaint has been filed. Such measures are designed to restore or preserve equal access to the recipient’s educational programs or activities without unreasonably burdening the other party, including measures designed to protect the safety of all parties or the recipient’s educational environment, or deter sexual harassment.
Supportive measures may include counseling, extensions of deadlines or other course-related adjustments, modifications of work or class schedules, campus escort services, mutual restrictions on contact between the parties, changes in work or housing locations, leaves of absence, increased security and monitoring of certain areas of the campus, and other similar measures.
Do Supportive Measures include:
· Virtual Instruction?
· Reassignment to Another School?
VIII. Eligibility
· Must be participating in or attempting to participate in the education program or activity of the recipient at the time of filing of the formal complaint.
· Must occur in the United States
· What if the student or employee leaves school after reporting sexual harassment or filing a formal complaint?
IX. The Parties’ Access to the Evidence and the Investigative Report-The Intersection with FERPA.
· Redaction of student witness names and PII ?
· Is the statement of a student witness the student’s educational record? 

The Title IX Grievance Process must:
Provide an equal opportunity for the parties to present witnesses, including fact and expert witnesses, and other inculpatory and exculpatory evidence.  . . .
Provide both parties an equal opportunity to inspect and review any evidence obtained as part of the investigation that is directly related to the allegations raised in a formal complaint, including the evidence upon which the recipient does not intend to rely in reaching a determination regarding responsibility and inculpatory or exculpatory evidence whether obtained from a party or other sources, so that each party can meaningfully respond to the evidence prior to conclusion of the investigation. Prior to completion of the investigative report, the recipient must send to each party and the party’s advisor, if any, the evidence subject to inspection and review in an electronic format or hard copy, and the parties must have at least 10 days to submit a written response, which the investigator will consider prior to completion of the investigative report. The recipient must make all such evidence subject to the parties’ inspection and review available ant any hearing to gibe each party equal opportunity to refer to such evidence during the hearing, including for purposes of cross-examination. 34 CFR 106.45 (emphasis added).
But see, Section 106.71, Retaliation
(a) Retaliation Prohibited. No recipient or other person may intimidate, threaten, coerce or discriminate against any individual for the purpose of interfering with any right or privilege secured by title IX or this part, or because the individual has made a report or complaint testified, assisted, or participated or refused to participate in any manner in an investigation, proceeding, or hearing under this part. . . .The recipient must keep confidential the identity of any individual who has made a report or complaint of sex discrimination, including any individual who has made a report or filed a formal complaint of sexual harassment, any complaint, any individual who has been reported to be the perpetrator of sex discrimination, any respondent, and any witness, except as may be permitted by the FERPA  statute, 20 U.S.C. 1232g, or FERPA regulations. (emphasis added).
(Note: FERPA does not specifically authorize disclosure of PII (assuming the identity of a student witness or the statement of the witness is PII as to the witness) in a Title IX administrative hearing.  In contrast, the FERPA regulations limit disclosure of disciplinary PII except to a victim of an alleged perpetrator of a crime of violence or a non-forcible sex offense at the post-secondary level, and then only the final results may be disclosed. 34 CFR § 99. 31 (13) and (14); § 99.39.) 
From the comments to the Title IX regulation:  
P. 164: Section 106.71(a) requires recipients to keep confidential the identity of any individual who has made a report or complaint of sex discrimination, including any individual who has made a report or filed a formal complaint of sexual harassment, any complainant, any individual who has been reported to be the perpetrator of sex discrimination, any respondent, and any witness (unless permitted by FERPA, or required under law, or as necessary to conduct proceedings under Title IX),
P. 397: We have added § 106.71(a) requiring recipients to keep confidential the identity of any individual who has made a report or complaint of sex discrimination, including any individual who has made a report or filed a formal complaint of sexual harassment, any complainant, any individual who has been reported to be the perpetrator of sex discrimination, any respondent, and any witness, except as permitted by FERPA, required by law, or as necessary to carry out the purposes of 34 CFR part 106 to conduct any investigation, hearing, or judicial proceeding arising thereunder, which includes a grievance process.
P. 977: The retaliation provision also requires that the identities of complainants, respondents, and witnesses must be kept confidential, except as permitted by FERPA, required by law, or to the extent necessary to carry out a Title IX grievance process. Section 106.71 also authorizes parties to file complaints alleging retaliation under § 106.8(c) which requires recipients to adopt and publish grievance procedures that provide for the prompt and equitable resolution of complaints of sex discrimination. The Department believes that this provision will deter retaliation, as well as afford parties and the recipient the opportunity promptly to redress retaliation that does occur. (emphasis added).


· Production of investigator’s personal and deliberative notes?
· Production of drafts of Investigative Report, Determination of Responsibility and Appeal Decision Letters?

